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400 MICHIGAN LAW REVIEW 

of an atrocious crime and should be punished, laid down a rule that they 
themselves would not follow in the future. 

Evidence — Irregularities Affecting Jurors' Deliberations.— Certain 
models, which had not been received in evidence, were discovered in the 
hands of the jurors after they had retired to consider their verdict. There- 
upon the court admonished them. The defendant excepted to the action 
of the 1 court in not. discharging them, and after verdict moved to set it aside. 
The court then took testimony and found that the jury had agreed upon a 
verdict for the plaintiff before the models got into their possession, and over- 
ruled the motion to set aside the verdict, Held, no error. Lewes v. John 
Crane & Sons (1905), — Vt. — , 62 Atl. Rep. 60. 

Paradoxically the case is chiefly interesting for what it does not disclose. 
It does not inform us whether the models were introduced through some 
mistake, or by the act of the plaintiff or his attorneys. It will be seen that 
this is of vital importance. The general rule is that papers, etc., which have 
been put in evidence, may be taken to the jury room, at the discretion of the 
trial judge. First Presbyterian Church of Beaufort v. Elliott, 65 S. C. 251, 
43 S. E. 674; Cavenaugh v. Buehler, 120 Pa. 441. But even this rule is not 
universal. Hewitt v. R. R., 67 Mich, 61 ; Williams v. Thomas, 78 N. C. 47. 
It can be laid down as a general rule that things not put in evidence cannot 
be taken to the jury room, and even when taken by mistake this will be 
ground for setting aside the verdict. Railroad v. Lee, 95 Tenn. 388 ; Faver v. 
Bowers, — Texas — , 33 S. W. 131; Clark v. Whitaker, 18 Conn. 543, 46 
Am. Dec. 337; unless it is clear that the losing party was not prejudiced, 
when some courts will refuse to disturb it. Town v. Carter, 21 Vt. 515 ; 
Winslow v. Campbell, 46 Vt. 246. But there has heretofore been a hard and 
fast rule adopted apparently by all courts that where the attempt to thus 
influence the jury has been made by the prevailing party the verdict will be 
set aside, notwithstanding the fact that the trial judge is satisfied that no 
prejudice has in fact resulted. Thompson and Merriam on Juries, §348; 
12 Am. & Eng. Encyc. Law 605 and cases cited. As said in Clark v. Whit- 
aker, 18 Conn. 54s : "The mistake and absence of evil design on the part 
of the prevailing party can avail nothing. That which is found to be true 
in this case may be doubtful in the next case, and certainly a door will be 
opened for evil practices. The jury cannot be guarded with too much 
vigilance." 

Fraud — Concealed Defects in Manufactured Article. — Where a manu- 
facturer of a land-roller constructed the tongue of cross-grained wood, with 
a knot in it and a knothole, and plugged up the hole and by the use of paint 
and putty concealed the defects, Held, that he will be liable, in an action for 
fraud and deceit, for damages for injuries sustained in consequence of such 
defects by a person who had bought the machine from a local merchant. 
Kuelling v. Roderick Lean Manufacturing Company (1905), — N. Y. — , 75 
N. E. Rep. 1008. 

This case, tried first upon the theory of negligence and now reviewed, 
after a second trial, with respect to the question of fraud in the manufac- 



